NaTtionaL Association oF Ursan HospiTaLs

Private Safety-Net Hospitals Caring for Needy Communities

October 29, 2007

Centers for Medicare & Medicaid Services

U.S. Department of Health and Human Services
P.O. Box 8016

Baltimore, MD 21244-8016

Attention: CMS-2213-P

To Whom it May Concern:

I am writing on behalf of the National Association of Urban Hospitals (NAUH) to convey our concerns
about aspects of the proposed rule “Medicaid Program; Clarification of Outpatient Clinic and Hospital
Facility Services Definition and Upper Payment Limit,” which was published in the Federal Register on
September 28, 2007.

NAUH believes the proposed approach would pose problems for state Medicaid programs, providers of
outpatient care to Medicaid patients, and to Medicaid patients themselves, possibly jeopardizing the
latter’s access to care. In particular, we object to aspects of how the UPL would be calculated under the
new regulation and oppose what we understand will be the creation of separate outpatient UPLs for
private hospital-based outpatient providers and for private non-hospital outpatient providers. We fear
these new approaches are overly restrictive and will unduly limit the ability of state Medicaid programs to
draw down legitimately the federal financial participation they need to reimburse adequately their
participating providers. We also are concerned about the impact the proposed regulation could have on
the hospital-specific Medicaid DSH upper payment limits of many important providers of outpatient care
to Medicaid patients. Finally, we are very concerned that the Centers for Medicare & Medicaid Services
(CMS) seeks to implement this regulation without a meaningful analysis of its potential impact on
providers that receive outpatient Medicaid payments. Together, we fear that these problems could cause
financial harm to many such providers and eventually affect access to care for some Medicaid recipients.

We address these concerns separately below.

Concern About the Proposed UPL Calculation Methodology

Medicare and Medicaid, in NAUH’s view, are not similar in many important ways that seem to be
assumed, to a degree, in this proposed regulation. The result, we believe, is that state Medicaid programs
could be deprived of the flexibility they need to expend their limited resources in the most productive
manner possible.

NAUH is concerned, for example, about the proposal that states only be permitted to use Medicare cost-
to-charge ratios (or payment-to-charge ratios — the same arguments basically apply to both ratios) to
calculate what Medicare would pay for state-approved Medicaid services. We believe this is an overly
restrictive approach. It assumes, for example, that such ratios are uniform within hospital-based
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outpatient provider organizations; this is not necessarily true. CMS has acknowledged this concept in the
past when proposing a new methodology for calculating relative values for the Medicare inpatient
prospective payment system. Within individual hospitals, and even within individual hospital
departments, in fact, different cost centers can and do have different cost-to-charge ratios. This, in turn,
means that the cost-to-charge ratio that applies to one patient population may not be appropriate for
estimating the cost of care for a different population that requires a different mix of services.

Medicare and Medicaid provide different services to different patient populations. Medicare is seldom
called upon, for example, to reimburse outpatient providers for fetal ultrasounds, myringotomies, measles
vaccines, and treatment for HIV. Consequently, the cost-to-charge ratios for the types of services that the
Medicaid population requires often are very different from the cost-to-charge ratios calculated for the
Medicare population.

Because of the problems posed by this proposed methodology for calculating the outpatient UPL, NAUH
also believes this new approach may fail in what appears to be its most basic function: assuring that
providers of Medicaid services are not paid more than what Medicare would pay for those services.
Under the proposed approach, every single provider of Medicaid outpatient services in a given state
could be paid according to the Medicare outpatient prospective payment system — not a penny more and
not a penny less — and that state could still exceed its UPL. Because of the use of Medicare cost-to-
charge ratios to estimate Medicaid costs instead of permitting other defensible methodologies, states
could pay providers what Medicare pays and still exceed their UPLs. In this sense, using Medicare cost-
to-charge ratios to calculate state UPLs — or, alternatively, using payment-to-charge ratios — could end up
costing Medicaid outpatient providers and depriving them of fair payment for the services they deliver.

For these reasons, NAUH believes the proposed methodology does not produce a “reasonable estimate of
the amount the provider would be paid under Medicare payment principles” (Federal Register, September
28,2007, p. 55160). We respectfully ask CMS to consider allowing states to seek approval for alternative
methodologies for calculating this UPL.

The Overly Restrictive Definition of “Hospital Outpatient Facility” Used in the Calculation of the
Upper Payment Limit for Outpatient Hospital Services

NAUH believes the proposed regulation is far too restrictive in how it defines “hospital outpatient
facility” for purposes of calculating the UPL for hospital outpatient services. By employing restrictive
Medicare provider-based requirements, CMS would effectively force outpatient facilities sponsored by
hospitals into the non-hospital provider group for UPL calculation purposes.

Throughout the country, hospitals operate and sponsor and have financial responsibility for outpatient
facilities and programs that are recognized by their state Medicaid programs as hospital-affiliated but
would not be recognized under the Medicare provider-based requirements proposed in this regulation.
NAUH believes that if a state Medicaid program recognizes a facility as hospital-based, CMS should do
so as well when calculating the hospital-based provider UPL under this new regulation. NAUH urges
CMS to modify the regulation to incorporate this concept.
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Effect on the Calculation of Hospital-Specific DSH Limits

NAUH believes the proposed change in the definition of outpatient hospital facilities would affect
hospitals’ individual hospital-specific Medicaid disproportionate share (DSH) upper payment limits.
Specifically, we are concerned that the costs to hospitals of providing care for many Medicaid recipients
and medically indigent patients would no longer be considered hospital costs for the purposes of
calculating the hospital-specific DSH limit. This would result in a reduction of those upper limits,
thereby reducing the amount of Medicaid DSH payments for which many hospitals would be eligible.
This would be a major change in policy that would hurt the very hospitals — including many private, non-
profit, urban safety-net hospitals — that do the most to care for the low-income residents of their
communities. In the long run, this practice could affect the financial condition of these hospitals and
possibly jeopardize access to care in the communities they serve.

Failure to Determine the Proposed Regulation’s Impact

NAUH believes CMS has failed to meet its obligation to prepare a complete and meaningful analysis of
this proposed rule’s potential impact. The agency concedes this failure, writing that “Due to a lack of
available data, we cannot determine the fiscal impact of this defined rule” (Federal Register, September
28,2007, p. 55164). Despite this admission, CMS goes on to state that “We have reviewed the effects of
the proposed rule and have determined that it would clarify current vague regulatory language but would
not significantly alter current practices in most States” (Federal Register, September 28, 2007, p. 55164).
In the absence of an analysis of the fiscal impact of the rule, it is not clear how CMS could reach such a
conclusion.

This is not a good way to make public policy. CMS opines — with no supporting data — that the changes
brought about by this regulation would not be significant. NAUH — and others — believe it would be. The
only way to be sure is for the agency to undertake a more definitive analysis of the proposed rule’s
potential impact. The stakes in this matter are exceptionally high, and NAUH urges CMS not to
implement this proposed rule until it can offer a more definitive conclusion about its impact.

Conclusion

Overall, NAUH believes the proposed methodology for calculating states” Medicaid UPL is overly
restrictive. The new calculation methodology will make it more difficult for states to draw down federal
matching funds while the division of outpatient providers into hospital-based and non-hospital for UPL
calculation purposes will deprive states of the flexibility they need to ensure that their largest and most
important institutional providers can receive the level of reimbursement they need to preserve their
financial health while still caring for significant numbers of Medicaid patients. The proposed rule also
could affect — and we believe lower — the hospital-specific Medicaid DSH upper payment limit for
hospitals that are major providers of care to the Medicaid population. Finally, we believe that no major
change should be implemented without a thorough and reliable analysis of the potential impact on the
objects of this regulatory proposal.

While NAUH understands CMS’s desire to ensure that providers operate as efficiently and economically
as possible and that states receive no more federal funds than they should, we believe the proposed
approach is too restrictive and may hurt states’ finances, hurt hospital-based providers’ finances, and
eventually jeopardize access to care for Medicaid recipients in some communities. We urge CMS to
withdraw the proposed regulation and work to develop a more flexible approach that meets the needs of
all involved parties: the federal government, state governments, providers, and of course, the millions of
Americans who are eligible for Medicaid but need appropriate providers of Medicaid-covered services.
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About the National Association of Urban Hospitals

The National Association of Urban Hospitals advocates for adequate recognition and financing of
private, non-profit, urban safety-net hospitals that serve America’s needy urban communities. These
private, urban safety-net hospitals differ from other hospitals in a number of key ways: they serve
communities whose residents are much older and poorer; they are far more reliant on Medicare and
Medicaid for revenue; they provide far more uncompensated care; and unlike public safety-net hospitals,
they have no statutory entitlement to local or state funds to underwrite their costs. NAUH’s role is to
ensure that when federal officials make policy decisions, they understand the implications of those
decisions for these distinctive private, urban safety-net hospitals. NAUH pursues its mission through a
combination of vigorous, informed advocacy, data-driven positions, and an energetic membership with a
clear stake in the outcome of public policy debates.

* * *

We appreciate your attention to these matters and welcome an opportunity to answer any questions you
may have and to discuss our concerns and possible alternative approaches with you. Please feel free to
contact us at 703-444-0989.

Sincerely,

Ellen Kugler, Esq.
Executive Director



