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June 8, 2007

Certersfor Medicare& Medicaid Services

U.S. Department of Heakh and Human Services
P.O. Box 8011

Baltimore, Marylarnd 21244-1850

Attertion: File Code CMS-1533-P

To Whom it May Concern

| am writing on behalf of the National Association of Urban Hospitals (NAUH) to express our views on the
proposedrule governing the Medicare inpatient prospective payment system publishedin the Federal
Regster (Volume 72, Number 85, p. 24680) on May 3, 2007 (“M ed care Program; Prgposed Changesto the
Hospital Inpatiert Prospectve Paymert Systemsand Fiscal Yea 2008 Raes').

Specffically, we would like to commert on the agects of the proposed rule governing the following areas

» theMedcareDRG system

* DRGrelative weights

» thestardardzedamaunt

» theoutlierthreshold

* post-acuetransfers

» captal paymens

* indirectmedcal education

» therural fl oor for budget neurality
» hospital-acquiredconditions

We address eachof these individual issuesbelow.

The Medicare DRG System
(Issueldentifier: DRG Reform and Proposed MS-DRGS)

Ever since our founding, NAUH hascalledfor the adoption of a severity-based DRG systemfor Medicare
Now, we are pleaedthatthe Centersfor Medicare& Medicaid Savices(CMS) is moving in thisdirection
and we arecauiously optimistic about the MS-DRG systemthat the agency now proposes We would,
however, like to raise two concerrs.

First, we are concerred about the possibility thatthis new systemcould be aninterim measire. Asyou know,
lag yearCMS previeweda differert severity-based systemthatit intendedto introducein FY 2008. When
that proposal incurred signifi cart opposition from the hospital industry, CMS subsequently hireda consultart,
the RAND Corporation, to evaluate that proposal, study alternative severity-based DRG systems and develop
recanmerdations for future action. As of this writing, RAND still hasnot completedits work, creating the
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possibility thatthe proposed M S-DRG system could be displacedafter only one year. While NAUH
continuesto support the implemertation of a severity-based DRG system, we believe it might be more
aporopriate to wait until RAND makesits final report before acting. Both for CMS and for hospitals, a great
dealof work and change are associated with introducing anew DRG system, and we do not believe so much
work should be undertakenfor a systemthat may lag only one yearand leawe usall in a position of needng
to undertake asimilar process next year. Thus, we believe a one-yeardelay, until RAND issuesits report and
CMS canevaluate that report and planits next move with the berefit of itsinsights, would be more
aporopriate.

Secad, we believe CMS should consider adopting a more robust severity-based DRG system thanthe
proposedMS-DRGs. Lad year'sproposed systemwasa modifiedversion of the APR-DRG system, and it
elicited proteg from the hospital industry in which NAUH participated Degite this, NAUH hasavery high
regard for the APR-DRG systemand doesnot necesarily believe it neecedto be abandoned becawseit is
more complicatedto implemert and because of the controversy surrounding itsimplementation. Becawseit is
amore robust, accurate, and precise system —asRAND hasnotedits preliminary report — we arereluctart to
seeCMS abandon this superior system ertirely before receving RAND's final report and recanmendations.
While MS-DRGs would unguegionably represert a major improvemert over the currert Medcare
classificaion system,we believe CMS canard should introduce a better, more robust systemthat better
capuresseverity of illness and should continue exploring its options in the yearaheadwhile awaiting
RAND's final report.

DRG Relative Weights
(Issueldentifier: DRGs: Relative Weight Calculations)

Prior to the current 2007 fiscal yea, Med careDRG relative weights were calculated using hospital charges
Inits FY 2007 Med careinpatient prospective paymen systemregulation, however, CMS unveiledathree
yeartrarsition from charge-based DRG relative weights to cost-based DRG relative weights. Accardingly,
FY 2007 DRG relative weights arecalculated based two-thirds on hospital chargesand one-third basedon
hospital costs. FY 2008 DRG relative weights are to be based one-third on hospital chargesand two-thirds on
hospital costs. Finally, in FY 2009, DRG relative weights will be based 100 percernt on hospital costs.

Lag year, when CM S proposed moving away from charge-basedrelative weightsin FY 2007 ard at the same
timeindicatedits dedre to introduce a new severity-based DRG systemin FY 2008, NAUH objected,
maintaining that anew DRG system should be introduced simultaneausly with a phasedtransition to
calculating DRG relative weights based on hospital costs rather than hospital charges We continue to believe
thisisthe bed approach

For this reason, we have two pergectveson thisissue.

First, if CMS implemerts the proposed MS-DRG systemsubstartially asproposed, NAUH requedsthatthe
acercy delay moving to the secand yea of the three-year transition from charge-based DRG relative weights
to cost-based DRG relative weights and continue its approachto year one — DRG relative weights calculated
basedtwo-thirds on hospital chargesand one-third on hospital costs — for another year. Thisrequed isbased
on our belief thatthe new DRG system should be introducedsimultanecusly with the begnning of aphased
trarsition in the mamer in which DRG relative weights arecalculated After FY 2008, the three-year phased
tramsition then could proceed Doing othemwise would have anegecially damag ng effecton urbanhospitals
becatse of their higher charge structures

Secand, if CMS doesnot implemert the proposed M S-DRG system, NAUH also requeds that the agency
delay moving to the second yearof the threeyea transition. Thisrequed isbasedon our position thatthese
new relative weights, when paired with the currernt DRG system, do not allocate Medicare reurcesto the
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senvicesthat they would whenthose relative weights are paired with the proposed MS-DRGs. In fact, our
aralysis suggeds thatin mary situations, they will allocate reourcesin opposite directions. Because urban
hospitals have higher charge structuresthan rural hospitals, we believe urban hospitals have beenharmed by
the begnning of the threeyeartransition in FY 2007 and would be harmed evenmore in yeartwo of that
trarsition in FY 2008 and FY 2009 if the proposed MS-DRG system is not implemerted.

The Standar dized Amount
(Issueldentifier: DRG Reform and Proposed MS-DRGS)

In proposing a shift from the currert Medicare DRG systemto MS-DRGs, CMS also proposesreducing the
amual Medcare inpatient update from the expected 3.8 percent to just 1.4 percen. The differerce—2.4
percer for eachof the next two years—is charackerizedasa “behavioral offset’ that reflects CMS'’s
expectation that through erhancedcoding of Medicareclaims under the new system, CMS will pay out
approximately 4.8 percert more in Medicareinpatiert claimsin FY 2008 thanit believesit should through the
proposed M S-DRG system becatse this erhancedcoding will increa® hospitals’ cag-mix indexes

NAUH believesthe size of this behavioral offsetis arhitrary and overdated and thatthis is the cas because it
isbasedon recer experiencein Maryland in which a one-rate paymert systemwith few mearingful coding
options wasrepacedby a DRG systemwith many more coding options. In the reg of the country, hospitals
submit claimsto mary payerswith differernt coding incentives so they aremorelikely to have a history of
submitting robust coding to Medicare. As arealt, Maryland's trarsition to a new classifi caion systemis not
nearly asamalogous to Medicare’s proposedtransition from its currert system to MS-DRGs asCMS suggeds
by proposing such alarge “behavioral offset”

In fact, NAUH quedions the dedrahility of emgdoying suchanoffsetatall. WhenMedcare first introduced
its prospecive paymert system,it did not propose a behavioral offset— nor did it do so whenit introducedits
inpatiert rehakilitation prospective paymert system. Instead it mack any necesary adustmerts retroacfvely.

NAUH prefersretroactive adustmert becase a behavioral offset the sizethat CM S proposesin this
regulation brings with it a greatdeal of risk, and on the whole, we believe the federalgovernmert is far better
equippedto shoulder such risk thanindividual hospitals. We egecially believe thisto be the cas becawse in
the proposedregulation, CMS notesthatit doesnot intend to review this situation until datais availabe from
FY 2008 ard FY 2009, at which point it would consider possible adustmerts for FY 2010 ard 2011. If, as
NAUH suspects, the proposed behavioral offsetis too large, hospitals would be forcedto suffer from that
problem— and the lossesit produces— for two or more years This would be a consideralde finarncial burden
for them to bear, and for thisrea®n, NAUH believesthat the federal governmert, not hospitals, should
assumethe risks inherer in the implemertation of MS-DRGs and make arny necessary adustmerts only after
examining the impactof the new classifi caion system.

If CMSinsistson this behavioral offset, NAUH urgesthe agency to employ a much more moded offset In
addition, we ak CMS to supplemert any such adustmert, large or small, with more timely aralysis and
specific requlatory provisions for retroactive adustmerts and reimbursemert to hospitalsif thatanalysis
reveak that hospitals have in any way beenshortchangedasarealt of that adustmert.
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The Outlier Threshold
(Issueldentifier: DRG Reform and Proposed MS-DRGS)

NAUH is pleagdthat CM S proposesreducing the Medicareoutlier threshold from the currernt $24,475 to
$23,015in FY 2008. Reducing thethreshold s, in our view, ertirely appropriate — but we also think it could
be reducedevenmore. Medcare outlier paymerts are supposedto amaunt to betweenfive and six percert of
inpatiert paymerts ayear, but they have not done so for anumber of years Eventhisyear, outlier paymerts
areonly on targetto account for about 4.9 percent of inpatiert claims. This failure to meetthe
congressionally mardated target pernalizessome hospitals — eecially hospitals that provide the kinds of
servicesthat aremost likely to reault in outliercases To asignificart degree we believe it hasperalized
large, non-profit urban safety-net hospitals over the years becaise typically, thes are the very hospitals that
provide such services— they provide them degite knowing they will lose large amounts of money and they
provide thembecatse they know their communitiesneeds these servicesand thatif they do not provide them,
no one else will. In all the yearsin which outlier paymerts have failedto meettheir congressionally
mardated threshold, moreover, no effort hasbeenmacde to recancile the shortfall of outlier paymertsto
hospitals and reimburse hospitals for the |ossesthey sufferedbecause that threshold had not beenreached.
NAUH continuesto believe that all hospitals should help pay for outlier care, not just those that provide the
sernvicesusually associated with outliers and thatthe begs way to ensure thisis to reachthe congressional goal
for outlier paymerts eachard every yeatr.

NAUH recognizesthatthe introduction of the proposed M S-DRG system posesa new challenge for CMS.
Because this systemwill more precisely account for severity of illness, it is more likely to capture some
claimsthat previously becaneoutliers This most likely contributedto CMS's decision to lower the outlier
threshold. To ensurethat Med care pays out atleas five percert of itsinpatiert claimsasoutliers however,
NAUH urgesCMS to lower the outlier threshold evenfurther so that, for thefirst timein mary years
Medicare will reachCongress's target for outlier payments and the fi narcial damage suff eredby hospitals that
provide the kind of servicesthattypically becaneoutlier casescanbe reducedto amore rea®nale level.

Post-Acute Transfers
(Issueldentifier: DRG Reform and Proposed MS-DRGS)

Sewral yeas ago, CMS introducednew criteria for determining which DRGs would be subjectto its post-

acuetransfer policy. It thenevaluatedall DRGs according to those criteria and publishedalist of those to
which the policy would apply. With the implemertation of MS-DRGs, CMS proposesstarting this proces
over, evaluating all of the new MS-DRGs accading to those criteria.

NAUH hasmisgivings about the timing of this plamedreasesmert. In the albsence of solid data and
experience under the new MS-DRGs, we fearthat the policy could have adamagng effecton the finarcial
heath of hospitals by inappropriately limiting their Medicarepaymertsin too many caes In fact, we believe
the proposed approachcould have assignificart animpacton hospital financesasthe proposed MS-DRGs
ard the reducedincrea® in the standard zed amount.

Consequently, insteadof the proposed approach, NAUH urgesCMS to susperd applicaton of the post-acute
trarsfer policy for one year, until suffi cient datais availabe, and then apply the criteria anew to the MS-
DRGs. Altermatively, we encourage CMS to limit the applicaton of the rule asmuch aspossible, until better
dataisavailable, and atlead not increase the average length of stay for less-complicated DRGs over their
currert levels.
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Capital Payments
(Issueldentifier: Capital | PPS)

In the proposedregulation, CMS proposestwo capital paymert policiesthat would hurt urban safety-net
hospitals ard lays the groundwork for two future policy changesthat would similarly affect urban hospitals.

Proposal for No Capital Update for Urban Hospitalsin FY 2008

CMS proposesproviding no amual update for captal paymerts for urbanhospitalsin FY 2008; on the other
hand, it proposesa moded update for cagtal paymerts for rural hospitals. Thisisbasedon the agency’s
conclusion thatthe Med care capital margns of urbanhospitals are“r elatively high” and that this could be
because “t he updatesto the cagtal | PPS rateshave been higher thanthe actual increagsin Medicare inpatiert
captal costs that hospitals have experiencedin recer years$ or becauwse “t he paymert adustmerts under the
systemaretoo high.” The proposed regulation also does not explain why rural hospitals should receve an
update eventhough their apparertly lower cagtal margns oftencanbe explainedby the converson of mary
rural hospitals to critical acces hospital statusin recen years

NAUH disageesstrongly with this proposal. The capital demands that urban hospitals face are greater than
ever. Many of these hospitals arelocatedin older buildings that no longer can overcome the ravagesof time
or meetthe demands of modern technology, so they must be substartially renovated or redaced they must
constantly purchase and update technology to keepup with the state of the artin heakh care;and they now
facea growing demard — much of it from Medicareitself —to inveg millions of dollarsin new informaton
technology systemsto meetthe continuing cal for patiert recad intergperahility and the regular reporting of
dataregardng how they deliver care and other patiert safety- and quality-relatedinformation. With so many
of these informaton technology demarts coming from the public sector, NAUH believesit isinappropriate
for the public sector to demand more of hospitals and thenturn around and give them fewer reourceswith
whichto attemp to meetthose demards. Medcareisamajor payer — and for mary urbansafety-net
hospitals, their bigges and most importart payer — and Medicare should not reduceits fi nancial commitmert
to doing its partto meet the cagtal needs of hospitals at the sametimethatit is making growing cagtal
demarts of those hospitals.

Proposal to Eliminate the Large Urban Hospital Capital Add-On

In the sameregulation, CMS proposeseliminating, effective FY 2008, the threepercert supplemertal
Medicare captal paymert it haslong providedto large urbanhospitals — the so-calledlarge urban capital add-
on. Large urbanhospitals currertly receive these funds becatse the federal governmert recagnizesthat such
institutions have greaer cagtal and infradructure needs thanthe average Americanhospital. Thathasnot
changed their cagdtal and infragructure needs remain greatr, large urban hospitals still needthe<e funds,
and for the same reasons notedabove, NAUH opposesthis proposal and urgesCMS not to discontinue the
large urban add-on.

NAUH believesit isinappropriate to attemp to look at the Med carecaptal margins of hospitalsin isolation
because such a narow pergeciveyields anextremely narrow view. As MedPAC notedin its March report
to Congress, “Hospitals with consistertly lower Med care margns over the lag threeyearstend to have
higher private payer payments ard thus are under less pressure to control costs.” This observation strongly
suggeds that the hospitals that aremaost deperdert on Medicare reverue, and on Medicare supplemertal
paymerts, do the bed job of controlling their costs — in other words, behaving precisely asMed carewould
like themto behave.
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By ary rea®nalde measire, the fi narcial performance of large urbanhospitalsin recen yearshasbeenworse
thanthat of any othergroup of private hospitalsin the country — and far worse, clearly worse, and definitively
worse thanthat of rural hospitals. Private, non-profit urbanhospitals, and egecially large urban hospitals, are
avital part of the heakh caresafety netin the U.S.today. They carefor more Medicare patients thanthe other
private hospitals around them, they care for more Medicaid patients thanthe other private hospitals around
them, and they care for more uninsured patients thanthe other private hospitals around them. They off erthe
sernvicestheir communitiesneedeven when some of those servicescamot possibly make money, and in fact
lose substartial amaunts of money, doing so because the regderts of their communitiesdeserakly need
those services— and thisis rea®n enough for these mission-driveninstitutions. They are the institutions to
which other hospitals turn with their most complex cases they arethe deginations for most medcal
helicopterstransporting sick and injured pegple, and they are the providersof lag resort for many urban
Americans with few, if any, health care altermatives Depriving themof a moded amual update, and then
adding to that the elimination of the large cagtal add-on, would unquegionally cawse finarcial harmto these
hospitals, mary of which alread/ arein considerald e fi narcial jegpardy. This, in turn, would jegpardze their
ahility to treatthe mary elderly ard low-income patients who turn to them for care NAUH urgesCMS to
recansider these proposals and to reverse them.

I nvitation to Commenton Possible Elimination of IME and DSH Capital Adjustments

The proposedregulation statesthat CM S intends to reevaluate the merits of continuing to make indirect
medcal education (IM E) ard disproportionate sharehospital (DSH) ad ustmerts to capital paymerts, again
citing the Medicarecagtal margins of the affected hospitals and suggeging that such adustmerts could be
reducedor eliminated NAUH disagreeswith this notion aswell — for the same reasons we oppose
eliminating the FY 2008 update and the large urbanadd-on. Hospitals with medcal educaton programs and
that qualify for DSH paymerts, typically treat more Medicarepaterts, more Medcaid patients, and more
uninsured patients than other hospitals. They also terd to be the hospitals that provide the most advanced
typesof care— the hospitals to which other hospitals send their most difficult caes Medcareneedsthese
hospitals — needs themto provide the care that other hospitals camot, needs them to care for the Americars
for which the federalgovermment hasassumeda measure of regonsibility for their health care, and needs
themto serve asa vital part of the heakh caresafety netin low-income urban communitiesthroughout the
country. Taking away the resourcesthes hospitals need, and upon which they have cometo rely, to fulfill
thessimportart rolesis not a way to ersure their continued existence, ersure their continuedavailahlity to
serve the sickeg of the sick, ensure that they continue caring for Med care recipierts, or ensure that the safety
netispreerved NAUH hopesCMS will recagnizethis by maintaining the currert level IME and DSH
adustmertsto Medcarecapital payments in the future.

Indirect M edical Education
(Issueldentifier: IME Adjustment)

The proposedregulation seeksto clarify accaunting for medcal resdents' timeby declaring that hospitals
camot include reddents’ vacaton and sick timein their FTE calculations. NAUH opposesthis proposal: we
believe the amaunt of work needed to implemert this change, which accounts for avery minor portion of
resdents' time, doesnot justify the effort or the potertial savings. The cost of tracking thisinformaton, we
believe, will exceedthe potential savings, so NAUH urgesCMS to withdraw this provision from the proposed
regulation.
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Rural Floor for Budget Neutrality
(Issueldentifier: Wagelndex)

In the proposedregulation, CMS statesthatit will offset future increagsin the rural fl oor by reducing
hospitals’ wage index. Thisrepreserts a major charge in policy: for years Medicare hasoffsetincreasesin
the rural fl oor by reducing the standardzedamaunt.

NAUH opposesthis change. The proposedregulation doesnot explain why this change is being proposed,
what CMS seeks to accomplish with this charge, or whatimpactthis change would have on hospitals. In the
alsence of such explarations and amalysis, NAUH urges the agency to maintain the currert, long-time
approachto offsetting increasesin the rural fl oor.

Hospital-Acquired Conditions
(Issueldentifier: DRGs: Hospital-Acquired Conditions)

NAUH supports CMS's efforts to use Med care reimbursemen asatool for improving accountahility for
hospital performance and generaly endorsesthe proposals set forth in the proposed regulation. We do,
however, have one concern on occason, the hospital that treat a hospital-acquired condition is not
necesarily the hospital that cawsedthat condition. In such cages we believe the hospital treating a condition
thatapatient acquired at another hospital should be paid appropriately for its efforts.

While we arenot sure such circumstancescould arise, NAUH warts to make certain that CMS hasconsidered
this possibility. For examgde, if anobject leftin apatiert during surgery is later removed in the same hospital
in which the original surgery took place the proposed regulation should definitely apply. If, however, the
patient becanesill after being discharged from the hospital and subsequertly goesto arnother hospital, where
theitemleft in the patient is discoveredand removed, this secand hospital should be paid appropriately
becawseit ishelping redore the patient’s health and is correcing a problem created at another hospital.

NAUH urgesCMS to recagnizethisin the proposed regulation and ensure that hospitals that idertify and
correctthe failuresof othersare not finarcially peralizedfor their good work.

* * *

We appreciate your attertion to our commernts and welcome arny quedions you may have about them We
also arepreparedto meet with CMS officials, if you so dedre, to explain our views further ard to offer our
suggegtions for how this proces might proceedin a productive mamer.

Sincerely,

EllenJ. Kugler, Esq.
Executive Direcor



